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THE ROMAN LAWYER— A SKETCH 

OF the Roman lawyer this at least may be said, — that his work had 
the quality which endures. It remains today the fundamental 
law of the greater part of the world and it was as much the special 
creation of the lawyer as our common law is the creation of the judge. 
As the Romans had ho officers corresponding to our judges (the 
"judex" being practically a juror) the law of the case was usually 
settled by special counsel, disinterested in the issue, but of special 
learning in the legal points involved. These were the jurisconsults. 
They gave their opinions to the court, verbally or in writing, and thus 
determined the rule to be applied. Such opinions ultimately formed 
the great mass of permanent law of the Empire so that it may be said 
that it was the opinions of counsel instead of judicial decisions which 
developed and built up the Roman law. 

From a remote point of view one may still perceive the Roman 
bar. The scene covers nearly fourteen centuries, — from the days 
when the king of the primitive community on the Palatine gave judg- 
ment "sitting on a chariot-seat" to the time when an emperor codified 
the law for the permanent benefit of civilization. As to the men and 
their interests it is a confused and turbulent panorama, filled with 
brilliant and exciting events. Great names and famous episodes 
appear, intense rivalries and aspirations, successes and defeats. Legal 
principles are discovered and wrought out. The science of law 
develops through much the same evolution which we observe in the 
history of the common law. Permanent advances are attained. Then 
the dusk of the middle ages intervenes and the men and their person- 
alities are mostly forgotten. But the work remains and the Roman 
lawyer attained immortality in his creation. 

His origin was patrician. The unit of the Roman commonwealth 
was the household or family, corporate in character, and owing con- 
tinuous obligations to its members and to the state. The heads of 
families were the patricians or "men with ancestors." Each would 
have attached to his household group a number of dependents, the 
"clientes," to whom his relations were largely feudal in character. 
Among the obligations of a patrician to his clients was that of giving 
counsel in respect of the law, and of "standing by his man in court," 
as the expression ran. Almost every relation of life in the ancient 
city was prescribed by law, much of it formulary, ritualistic and of 
vague antiquity, even when Rome was young. Hence a knowledge of 
law was a necessary part of a patrician's education. It became cus- 
tomary for him to sit in his portico at certain hours of each day to 
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give counsel in legal matters to such as requested it, gratuitously, of 
course, as became a man of rank and family. From this to the actual 
handling of cases in court was a natural step when the increasing 
complexity of affairs obliged litigants to desist from handling their 
controversies in person. For a long time the bar was open to men 
of the patrician class alone, but when this restriction disappeared 
it continued to retain the prestige of an aristocratic origin. Its mem- 
bers, at their best, stood in public estimation with the statesman and 
the philosopher. Their ideals were high, their efforts painstaking. 
They assumed to be not mere winners of causes, but investigators in 
a great science, students of legal phenomena and seekers after jus- 
tice and the truth. 

The bar was the main avenue to distinction and renown. Down 
to the time of the middle empire, at least, most prominent characters 
were lawyers. Their sphere of professional activity was relatively 
broader than ours of today. They conceived law as embracing both 
ethics and political science. Their education was relatively broader. 
It was considered that it ought to commence literally from the cradle. 
The moral side of the profession, the theory of its somewhat priestly 
aspect, was to be kept constantly in view. The character should be 
moulded from the beginning and kept constantly under the influence 
of the best ethics and philosophy of the time. The necessary pre- 
liminary education was long and thorough. In addition to technical 
requirements, it embraced literature and philosophy as well as all the 
polite learning of the period. If fairly proficient, a youth might be 
admitted at seventeen. He was then expected to attach himself to an 
older lawyer and attend him at consultations and in court for some 
years. Then, after acquiring ideas of actual practice, he would make 
the grand tour in Greece and Asia Minor, and spend several years in 
the great professional schools there which gave particular attention 
to the art of expression by voice and letters. To the Roman who 
aspired to distinction at the bar this matter of expression was of pecu- 
liar importance. This seems to have been his great ambition, to attain 
excellence of expression, the faculty of stately and impressive word- 
building on the one hand, with the ability to complete, on the other, 
the clean, finished structure of exact, scrupulous thought. The effort 
was always present, in the schools and throughout professional life. 
It stands conspicuous in the literature which has survived to us. The 
constant reading of the best authors, the translation of them into 
other languages, original composition in verse and prose, analysis 
and re-expression of the classics were some of the methods employed. 
Incidentally, one notes in passing, the recommendation of Quintilian 
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that writing be done with one's own pen as a sovereign aid to concen- 
tration and accuracy, and that the use of a stenographer or amanuen- 
sis was dangerous as tending to haste, inaccuracy and slovenly 
thought. Much attention was given to extemporaneous speaking, in 
order to acquire the habit of quick and versatile thinking while on 
one's feet. The memory was cultivated to an extent which now 
seems almost incredible, and, withal there was a detail of practical 
instruction and drilling which shows that these were no mere intel- 
lectual theorists, but stern men who made themselves lords of the 
law as well as masters of the material world around them. In the 
same volume which insists on the lawyers' constant familiarity with 
Greek literature, you will find good wholesome advice about every 
day practice, — to be wary in cross-examination, for it may be more 
dangerous to the examiner than his adversary ; to call no witness 
without previous consultatioh ; to venture no questions in the dark ; 
to study the pleadings and prepare your own brief before you go into 
court: to try your client's case as if you were against him before 
bringing an action ; and so on. The Roman lawyer had high ideals, 
he could illuminate his statutes with verses from Homer and Aris- 
tophanes and dream of absolute justice and laws automatically execu- 
tory ; but he also realized that he had to try his cases in a degenerate 
world, and knew the value of a cordial greeting in court from a great 
politician, or the effect on a jury of a tearful family when he had to 
sue for personal injuries under the Lex Aquilia. For, after all, 
humanity remains essentially the same. All sorts and conditions of 
men made up the Roman bar. The more one reads into its literature, 
the more he is impressed with the continued re-appearance of the 
same types, ideas and experiences, then and today. The dress may 
vary, but the substance persists. The history of the common law is 
observed in the Roman and every type of modern lawyer may be 
found among his ancient brethern. Methods and manners are super- 
ficially different, but that is about all. The same legal questions, 
great and small, appear over and over again. The same types of 
lawyers rise up'to deal with them, in continuous repetition, in prac- 
tically the same old ways. Of course, a parallel between the Roman 
and the Anglo-American bars cannot be yet accurately drawn, for 
the former had an active history of fourteen centuries, while the 
latter, at the most, can yet count only five or six. Comparatively, 
we are about where the Roman was in the days of Julius Caesar. 
Most of his permanent work and great leaders came' in the centuries 
which succeeded. 
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The field is too vast for details, for an accurate comparison would 
require volumes, but it is not hard to see that almost every topic in 
our modern law appeared in the elder system, and that practice and 
lawyers' habits there, were not vastly different from the present. 
They had their problems of trusts and trade-combinations and the 
rights of labor. They tried to regulate almost every thing by statute, 
even to the way a case should be argued and authorities cited and 
decisions reached. They accomplished great advances and they cher- 
ished many primitive notions and methods up to the last. Much that 
was archaic and out-worn was permitted to keep pace with their 
highest development. 

Civil actions seem to have been commenced without much formality. 
Writs were a later invention. The plaintiff could order the defendant 
to go with him before the praetor, where his complaint would be 
stated and the issues made up. If the defendant declined to go with 
him, he might call a spectator to bear witness by the words "Licet 
antestari." Consent of the witness to this summons was shown by 
offering the tip of his ear (auriculam opponere) which the plaintiff 
touched and then had the right to hale the defendant along with him 
by force, — "obtorto collo" was the language of the law. This prac- 
tice continued until towards the time of Justinian, although, pre- 
sumably, it was not resorted to in cases of much importance. Readers 
of Horace may recall the illustration of this practice in the ninth 
satire — the one where the poet tells how the bore caught him in a 
morning stroll along the Via Sacra, and how vain were his polite 
efforts to escape. Finally, at the temple of Vesta, when Horace was 
in despair, the tedious one was espied by his adversary in litigation :— 

" x x Casu venit obvius illi 
"Adversarius et, Quo tu, turpissime? magna 
"Inclamat voce, et Licet antestari ! Ego vero 
Oppono auriculam ; rapit in jus ; clamor utrimque, 
"Undique concursus. Sic me servatit Appollo." 

Where the defendant would not be found for the purposes of 
arrest, an attachment of his goods and chattels could be had which 
resulted in their condemnation if he failed to appear. On appearance 
before the praetor stipulations or bonds to prosecute and to respond 
to the suit were customary, after which the pleadings were put in. 
The plaintiff exhibited his libel and the defendant had twenty days 
to answer or except. Sometime it seems as if the issue was made by 
the defendant merely uttering or filing certain formulary words, like 
a plea of the general issue, but, generally, their system appears to 
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have contemplated a very full statement of the facts by both sides. 
In modern practice, that of the admiralty is most like the Roman, 
in its effective methods of obtaining appearance and security and 
requiring the pleadings to be full and accurate in their detail of facts. 
When the parties were finally at issue, the cause would be heard 
before a jury (the judices) under the praetor as a presiding officer. 
Questions of law were settled by reference to some of the juriscon- 
sults, who gave their opinions somewhat like expert witnesses. Ques- 
tions of fact were settled as with us. Their law of evidence was well 
developed along the same lines as our own. Hearsay was rejected; 
interest disqualified ; the affirmative had the burden of proof ; cross- 
examination was usual ; writing prevailed over the spoken word ; 
attendance of witnesses was compulsory but depositions could be 
taken ; judicial notice was exercised in a common-sense way, and the 
familiar presumptions were observed. Appeals were taken as in our 
equity practice and, as the entire record went up, under the name of 
"Apostles," the hearing in the upper court was de novo. 

So far as the ordinary practice in civil cases is concerned, a modern 
lawyer would have been fairly at home in old Rome. He would have 
found all the varieties of litigation which are consequent upon rela- 
tions in a great commercial city, as in London or New York. The 
conspicuous difference would be met in the state trials, which dif- 
fered from anything in our modern life, in that they were heard 
before a tribunal which would acquit, condemn, or pardon, — the peo- 
ple in their sovereign capacity. It will be remembered that Rome had 
developed from a very small self-centered community which, origin- 
ally, in a sort of town-meeting, disposed of legal matters. Then this 
power passed into the Kings, then back to the community under the 
Republic, and finally, under the Empire, reposed again in an individ- 
ual. In many classes of cases an ultimate appeal to the people was 
a matter of right. Certain offenses could likewise be prosecuted 
before them. So, also, under several ancient laws a Roman citizen, 
when accused of crime, had the right to elect whether he would be 
tried by a magistrate, or by the Roman people. Thus, a citizen, 
arrested in a distant province, could stay the proceedings on the part 
of the prosecution and remove the entire case to Rome. So, too, 
Cicero could indict Verres for the plunder of Sicily and try out the 
proceeding before the people themselves at Rome, or their specially 
chosen delegates. During the later Republic such cases involved great 
issues. Formal pleadings being framed and the testimony taken, the 
whole matter would be submitted in a series of arguments or orations 
in the Forum itself. Here was the great battle-ground of the leading 
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advocates and every artifice of a jury trial was practiced on a colossal 
scale. We may picture the Forum with its overhanging masses of 
imposing public buildings, crowded with an enormous audience, keyed 
to the highest pitch of nervous excitement. The accused and his 
family displayed themselves with every circumstance of anguish and 
woe. Sympathising friends made their allegiance and opinions con- 
spicuous by looks and gestures. Retainers of either side were judi- 
ciously scattered, to swell applause, or groan in distress, as the argu- 
ments proceeded, and no doubt were as efficient as a yell-master's 
cohorts at modern games of foot-ball. Ancient temples, statues and 
the immemorial historical associations of the locality afforded their 
inspiration and here the advocates spent their efforts in final appeals. 

From these state trials comes almost all of Latin oratory that has 
survived. The arguments were the culminating points of an advo- 
cate's career. Preparation for them covered great periods of time, 
since the speecjies were prepared long in advance, revised and edited, 
recited in private before critics, and all the resources of the actor as 
well as the rhetorician and lawyer utilized to the extreme. Here the 
conspicuous Roman lawyers achieved their most desired successes. 
Such proceedings, naturally, had little effect on the progress of law 
as a science, but were an interesting, and perhaps necessary, step in 
its development. 

The earliest Roman advocate whose reputation has remained seems 
to have been Porcius Cato, — he whom we knew in school as Cato the 
censor, who closed every speech with "Delenda est Carthago ;" who 
learned Greek at eighty ; and who is one of the speakers in Cicero's 
"De Senectute." He flourished nearly 250 years before our era and 
was a typical Roman of the old school, conservative, narrow, preju- 
diced, but incorruptibly honest. He is said to have claimed to have 
made only three mistakes in a long life ; to have gone by sea when he 
could go by land, to have passed one day inactive, and to have told 
a secret to his wife. One hundred and fifty of his speeches were 
extant in the time of Cicero. We may note him as an early instance 
of a lawyer who preferred to be a farmer, and, singularly, made 
money at it without sacrificing his professional success. He also 
wrote a treatise on agriculture which was an excellent practical man- 
ual. In his works one may observe beginnings of association law 
and the theory of limited liability in commercial ventures. It seems 
quite evident that coalitions of rival companies to establish prices 
were even then in vogue ; he gives forms of contracts for this pur- 
pose and, on the other hand, others intended to preserve competition ; 
in the latter it is interesting to observe that the penalty of a loss of 
right of action on the agreement is stipulated for its breach. 



THE ROMAN LAWYER— A SKETCH 563 

Another of the bar at this time was Servius Galba who has sur- 
vived, apparently, by his power of shedding tears and addressing the 
courts in a voice thick with emotion. He was the first to bring child- 
ren into court to look unhappy and lachrymose before the jury. 

In the time of Cicero, the Roman bar already counted its existence 
by centuries and had commenced to specialize into classes. There 
were the procuratores or proctors, who resembled solicitors or attor- 
neys under the English system; the jurisconsults, who seldom came 
into the actual trial of causes but confined themselves to advice and 
opinions on the law ; and the advocates or 'patroni causarum, who 
tried cases and were the most conspicuous of all. Among them at 
this time, of equal reputation and powers, were Cicero, Hortensius, 
Cato and Julius Caesar ; the last would be famous as a lawyer were it 
not for his later military and political glory. 

Hortensius was the great rival of Cicero at the bar. They opposed 
each other in almost every prominent case of the time, but, person- 
ally, were warm friends. He seems to have been a most amiable 
character who, avoiding politics, devoted himself to the practice of 
law, for revenue, and to the good things of life, for recreation. He 
was a leader for nearly forty years. His professional income was 
enormous — and this seems strange in view of the advocate's obliga- 
tion to accept no fees. He surpassed all his contemporaries in the 
magnificence of his living. His town house on the Palatine may be 
still observed. Its splendor made it a valuable addition to the later 
palace of the Caesars under the Empire. He had sumptuous villas 
and great estates at Baiae, Tusculum and Laurentum, besides great 
farmlands in other parts of Italy. No contemporary owned more fam- 
ous works of art, for he was, perhaps, the greatest connoisseur of his 
day. Nor was he less distinguished in the pleasures of the table. He 
rivalled Lucullus in the science of gastronomy: — the visitor at 
Naples may still see the vast fish-ponds which he built to supply his 
villa there. His grief over the demise of a choice mullet has become 
classic ; he watered his olives with wine ; his wine-cellars are not yet 
forgotten and it is recorded that his executors inventoried more than 
ten thousand casks of the most approved vintages. He was, withal, 
a famous dandy, knew all the lore of scents and perfumes, set the 
fashions in the cut and adjustment of the toga, and once pressed a 
vigorous suit for damages against one who disarranged his dress on 
a public occasion. In all this he was not particularly different from 
his contemporaries although Cicero's stomach made him sparing at 
banquets and inclined to invest his wine-money in books and gardens. 
Nor was all this luxury of Hortensius incompatible with success in 
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his profession. His wealth indicates that. He lived to an advanced 
age and seems to have always been engaged in the most prominent 
causes. His industry was continuous and untiring. His cases were 
prepared with infinite pains. His memory, in particular, was prodig- 
ious and it is said that his arguments, often covering several days, 
were first written out, then memorized and delivered in toto, and 
that he could repeat on occasion every word of the testimony as well 
as the arguments of the other side. These statements are taken from 
accounts of his contemporaries and rivals ; possibly they are exaggera- 
tions. The Romans paid great attention to the cultivation of the 
memory and it is well-known that it may be vastly improved. His 
great excellence is said to have been in the extraordinary vivacity of 
his delivery, so that his orations never read as well as they sounded. 
Yet Cicero commends him as exhibiting all the qualities of a great 
orator and dwells on his fertile imagination, his sweet and harmon- 
ious voice, his dignified demeanor, rich and elegant language and pro- 
found knowledge of polite literature as well as of the law. 

Of Cicero himself, as a lawyer, a great deal ought to be said. We 
are too apt to think of him as an unsuccessful politician, and to gauge 
him more in the light of Froude's "Caesar" than of Forsyth's 
"Cicero." He was great as a man-of-letters and as a philosopher, 
he was greatest as a lawyer and advocate. He came of a good family, 
out of the hill country between Rome and Naples, and was brought 
to Rome as a boy that he might commence his legal education as early 
as possible. His studies were rhetoric, grammar and composition, in 
both Greek and Latin, history, literature, philosophy and ethics until 
he was seventeen ; then he spent eight years in the study of law itself 
under Scaevola, in attending the courts and in the practice of decla- 
mation and oratory; then after a short, active practice, he resumed 
his studies at Athens and in the schools of Asia Minor and did not 
actually begin work until he was thirty years old. This prolonged 
period of preparation was not unusual in the case of those ambitious 
for distinction in the law. 

Throughout his career he was a very intense practical lawyer, good 
in every field of the profession. He contributed voluminously to the 
legal literature of the time, and in many of his ideas was far in 
advance of his contemporaries. The system of pleading was then 
extremely technical and received his unsparing ridicule in language 
which reads like a translation of Bentham. And it was he who, in 
an eloquent phrase, anticipated the law of the still remote future: 
"There will then not be one law in Rome and another in Athens, one 
today and another tomorrow ; but a single law, eternal and immortal, 
will govern every people, forever," 
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Besides his house in Rome, and a magnificent country-seat at 
Tusculum, he had fourteen or fifteen other residences in the neighbor- 
hood of Rome and Naples, all suitably furnished, filled with books 
and masterpieces of painting and sculpture. Some were in the hills, 
some on the seashore. Evidently, he maintained them on a large 
scale, if we may rely on an episode at his villa at Puteoli in the year 
B. C. 44. He was spending December there when Caesar chanced 
to call. The event is described in a letter to Atticus : 

"I have just had a rather troublesome guest. Yet is was 
very pleasant. Caesar called with his thousand men 
towards evening and, upon my word, the villa was so full 
that there was scarcely room for him to get a bite, at first. 
I was a little disturbed but my neighbor, Barba Cassius, 
came to my relief and we cared for some of them out-of- 
doors. Caesar strolled on the shore, took a bath, was 
rubbed with oil and then came in for dinner. As he pro- 
posed to take an emetic, he ate and drank very freely and 
with much pleasure ; I gave him a really capital dinner and 
my service was the best. Indeed, it was not only a good 
meal but one well-seasoned with well-digested good dis- 
course. I entertained his retinue at three tables and also 
gave his freedmen and slaves all they could wish. I might 
call it a sumptuous banquet for all and think I acquitted 
myself like a man. We talked mostly on literary topics and 
avoided everything serious. He seemed to enjoy himself; 
it was not disagreeable to me. Still, once is enough. He is 
not precisely the guest to whom one would say, 'Be sure to 
come again soon,' "* 

One is curious to know from what sources a lawyer derived the 
wealth which such property and scale of living would imply. Cicero 
always boasted that he took nothing for his services as an advocate. 
He did not belong to a class which custom permitted to speculate in 
trade. His record is clear of extortion in provincial appointments. 
Two sources are pointed out. Foreign kings and governments at 
that time needed powerful representatives at Rome, to keep them out 
of lawsuits, and were accustomed to retain such from year to year. 
Probably Cicero derived a large income in this connection. It was 
also customary to remember one's lawyer in one's will. This was 
considered an honorable mode of acquiring riches so long as the 
testator had not been influenced. In the second Philippic against 
Anthony, Cicero makes it his boast that he had received in legacies 

^pist: ad att. xiii — 52. 
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upwards of twenty million of sesterces — the equivalent of, perhaps, 
two million d&llars today. He was also a great borrower but at 
the same time, lent largely to others, so that probably his retainers 
and legacies show that all his wealth may fairly be said to have 
been earned in his profession. 

Nor can this era be passed without mention of Julius Caesar. 
He was a finished advocate, trained in the schools of Asia Minor, 
and a successful practitioner before he commenced his military 
career at forty. His contemporaries ranked him with Cicero. His 
Latin was the purest of the day. Both Cicero and Tacitus apply the 
terms splendid to his oratory and clear and logical to his argument. 
There was nothing tricky or puzzling in Caesar, says one of them, 
everything was clear and bright, as in full sunshine ; his voice, his 
figure, his bearing in court were all characterized by something 
high-bred and magnificent. And Quintilian, who studied his pro- 
fessional work nearly two centuries later, writes that he found in it 
the same vigor, rapid insight and decisive energy which marked his 
campaigns, and he recommends the student to study Caesar equally 
with Cicero as a model of completeness and grace. 

And, through these times, behind the great advocates were the 
less conspicuous jurisconsults, quietly counselling, theorizing and 
moulding the law itself. In one sense, they were discovering the 
principles of the law and placing them in shape for the use of the 
future. Influenced, perhaps, by the Stoic philosophy then so popu- 
lar, they were impresed wi^h the theory that behind their statutes 
and precedents were underlying principles of a law which controlled 
human intercourse as rigidly as the laws of the physical world con- 
trolled its proper domain. In other words, they began to feel that 
the real rules regulating the transactions of men existed in the nature 
of things and had to be discovered through their phenomena. Men 
did not create them, but could only try to interpret and express them 
as they were perceived and understood. In this spirit they seem to 
have approached the material which had accumulated during preced- 
ing centuries and which, speaking generally, would seem to cor- 
respond to the present status of English or American law today. 
The spirit of the early Empire favored this work. The stage neces- 
sary to great advocates passed away with the Republic. The pro- 
fession subsided from political activity. AH offices and authority 
concentrated in the Emperor, and he became the ultimate court of 
appeal in litigation. All subordinate courts were bound by his 
decisions as well as by his opinions on questions submitted to him. 
He also became the source of all new enactments. Naturally these 
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functions could not be personally exercised and it became the custom 
of Augustus and his successors to confer upon eminent jurisconsults 
the "jus respondendi," by which their opinions became of equal 
force with those of the Emperor himself and binding throughout his 
dominion. This distinction was conferred with such discrimination 
that it became a most healthy stimulus to scientific professional work. 
The result was the labors of men like Papinian, Paul, Gaius, UJpian 
and Modestinus, whose accomplishments gave Roman law its endur- 
ing vitality and caused it to last as a living thing to the present day. 
Along with this crystallization of the law, the change in the char- 
acter of the bar is apparent. The prominent lawyers became more 
occupied with business and with their books. Their advocacy was 
confined to small tribunals instead of the juries of the past. Oratory 
became displaced by quiet statements and cold propositions of law. 
In these times, instead of Hortensius or Cicero, we find the circle of 
the younger Pliny, perhaps the best-remembered lawyer of his time. 
His practice was confined to the courts corresponding to our Pro- 
bate and he cared for it from a sense of duty and love of work, for 
he was very rich by inheritance. He was a member of the best 
society, urbane, good-natured and charitable, of abundant resources, 
yet always greatly concerned with his professional success. His letters 
are one of the most charming features of ancient literature. Through 
them are many glimpses of the lawyers of his day, good, bad, and 
indifferent. There was a little group or club of his professional 
friends, — Voconius Romanus, of subtle intellect and highly esteemed 
as a pleader; Caelestrinus, Naso and Tertullus, for whose legal 
abilities and pure characters, Pliny expresses sincere admiration. 
It is worth while to contrast them with their contemporaries pictured 
by Juvenal and Martial. These satirists reveal the less honorable 
side of the profession and show that the shyster and cheat were even 
then numerous and conspicuous. But Pliny displays such love for 
his profession, such pride in its achievements and so idealizes even 
its dull work, that he stirs up a sort of affection for this fellow- 
lawyer of twenty centuries ago. Reading his letters, one grows 
irritated with him at Trachalus, a rough individual with a great 
clientage and the voice of a stentor, whose vociferations would re- 
echo through all the court rooms at once. And here, too, we find 
Regulus, Pliny's frequent antagonist, whose ability he admits but 
whose manners give him much distress. He was a man of variegated 
career whose methods required him to keep himself always in the 
public eye. He posed as a very busy man, bustling continually 
around the Forum with bundles of papers and constantly alluding 
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to his many engagements, important clients, and similar time-worn 
stuff, always hinting, pushing and intriguing for cases. Quite likely 
he pushed Pliny pretty hard in the courts. He taunted Pliny with 
being pedantic and old-fashioned and Pliny regarded him with 
patient, aristocratic disdain, yet nothing could have been more kindly 
and gentle than the latter's actions when Regulus lost his only son, 
and displayed a warm humanity in return. 

As time ran on lawyers became less conspicuous although they 
multiplied and their work increased. Legal literature became an 
overwhelming flood, utterly beyond human capacity to control. The 
courts were literally paralyzed by citations. The mass of authority 
was so great that no one could understand or handle it. After many 
expedients, the counselors of Justinian adopted the famous plan, to 
compile the essentials and annihilate the rest. It is stated that they 
had to deal with about three million decided cases and two thousand 
text-books as well as the statutes. They took what they thought 
worth preserving and then the use or allusion to the rest was abso- 
lutely forbidden under severe penalties. The result was the Code, 
Institutes, Pandects and Novels, the whole composing what we call 
the Corpus Juris Civilis. The Code was a selection of recent 
imperial laws ; the Institutes, a book of general principles ; the Novels, 
new legislation; and the Pandects, a digest of the work of the juris- 
consults for twelve hundred years. It is this last work which 
embodies the legal wisdom of the Romans and to it most nations have 
since resorted. It is said to have been never harshly criticised by 
any one familiar with its contents and, in the words of Chancellor 
Kent, to be "the greatest repository of sound legal principles, applied 
to the private rights and business of mankind, that has ever appeared 
in any age or nation." Of the lawyers whose work contributed, 
probably Papinian was the greatest. A native of Syria but living at 
Rome until about 212 A. D., if his eulogists are even partially cor- 
rect, he would seem to have been the greatest lawyer who has ever 
lived. The opinions of ancient and modern writers on his genius 
seem almost extravagant; Cujas calls him the greatest lawyer that 
ever has been or ever will be, pre-eminent among jurisconsults as 
Homer among poets ; Mommsen, that he was beyond doubt the first 
in juristic genius and keen sense of right and morality; and Muir- 
head : "He has no equal in the precision with which he states a case, 
"eliminating all irrelevancies of fact yet finding relevancies of 
"humanity that would have escaped the vision of most ; and without 
"parade, and as it were by instinct, applying the rule of law as if it 
"lay on the surface and was patent to the world. No man was ever 
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"more worthy of the privilege of responding ex auctoritate principis; 
"and no man ever displayed a higher sense at once of the power it 
"conferred and the responsibility it imposed." 

The work of the Roman lawyer may be said to have merged in the 
Corpus Juris Civilis. It remained statute law throughout the East- 
ern Empire until the fall of Constantinople in 1453, and as custom- 
ary or common law has persisted ever since. It was the same in the 
Western Empire. While the story-books tell us that Roman law 
perished in Italy when Rome fell in 476 A. D., and was re-discovered 
at Amain in the 12th century, investigation has long since shown 
that it continued as a living thing throughout Europe, to the present 
day. A destruction of Roman law would have been possible only by 
the extirpation of both people and civilization. The so-called bar- 
barians attempted neither. Modern historians recognize that they 
were rather settlers than invaders, and that their numbers have been 
greatly exaggerated. The fall of Rome was a collapse of the cen- 
tral government and a re-organization of its parts into separate 
nations, but through it all the general law remained, men did busi- 
ness, and courts sat. Law does not vary with institutions, but legal 
systems persist through political changes. This consideration makes 
it plain why Roman law is still the basis of the legal systems of all 
Mohammedan and Saracenic countries in the East and of all the 
nations in the West, except the English, which grew out of the disso- 
lution of the Western Empire. George L. Canfield. 

Detroit. 



